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THE COMPTROLLER QENERAL 
O F  T H E  U N I T E D  STATES >%4 DECISION 
W A S H I N G T O N ,  D . C .  2 0 5 4 8  

FILE: B-211937 DATE: November 14, 1983 

MATTER OF: R. E. White  & Associates, Inc .  

DIGEST: 

Where s o l i c i t a t i o n  r e q u i r e d  t h a t  equipment  
be new, unused,  and n o t  r e c o n d i t i o n e d ,  
o f f e r  o f  u s e d ,  ove rhau led  i t e m s  was prop- 
e r l y  r e j e c t e d  as u n a c c e p t a b l e  under  terms 
of s o l i c i t a t i o n .  

R. E. White  & Associates, Inc .  protests t h e  award of  
a c o n t r a c t  to  L e w i s  Eng inee r ing  Company under  request f o r  
q u o t a t i o n s  (RFQ) N o .  DLA400-83-T-9633, i s s u e d  by t h e  
Defense General Supp ly  C e n t e r ,  Defense Logistics Agency 
( D L A ) ,  f o r  35 t e m p e r a t u r e  i n d i c a t o r s  t o  be used to  mon i to r  
o v e r h e a t i n g  o f  a i r c r a f t  eng ines .  DLA r e j e c t e d  W h i t e ' s  
o f f e r  o f  $235.00 p e r  i t e m  because  White o f f e r e d  used s u r -  
p l u s  items w h i c h  DLA found t o  be unaccep tab le .  The con- 
t r a c t  price is $255.39 per item. We deny t h e  p r o t e s t .  

The s o l i c i t a t i o n  was i s s u e d  on December 17 ,  1982 and 
i n c o r p o r a t e d  by r e f e r e n c e  t h e  clauses e n t i t l e d  "NEW MATE- 
RIAL (1965 J A N ) "  and "GOVERNMENT SURPLUS (1965 J A N ) . "  
These c l a u s e s  b a s i c a l l y  p r o v i d e  t h a t  s u p p l i e s  and compo- 
n e n t s  f u r n i s h e d  unde r  t h e  c o n t r a c t  are r e q u i r e d  t o  be new 
( n o t  used or  r e c o n d i t i o n e d ,  and n o t  o f  such  age or  so 
d e t e r i o r a t e d  a s  t o  impa i r  t h e i r  u s e f u l n e s s  or s a f e t y )  and 
s e r v i c e a b l e  w i t h o u t  rework or  r e f u r b i s h m e n t  of  any  k i n d .  
The re  was no p r o v i s i o n  i n  t h e  s o l i c i t a t i o n  a u t h o r i z i n g  t h e  
f u r n i s h i n g  o f  a n y t h i n g  b u t  new material. 

I n  r e s p o n s e  t o  t h e  RFQ, White o f f e r e d  to  f u r n i s h  used 
s u r p l u s  items t h a t  had been r e f u r b i s h e d ,  ove rhau led  and 

by White was n o t  t h e  i d e n t i c a l  i t e m  s o l i c i t e d  s i n c e  it 
measured h e a t  i n  c e n t i g r a d e  and t h e r e f o r e  r e q u i r e d  mod i f i -  
c a t i o n  and r e c a l i b r a t i o n .  S i n c e  t h e  RFQ d i d  n o t  a u t h o r i z e  
t h e  f u r n i s h i n g  o f  a n y t h i n g  b u t  new material ,  t h e  p r o c u r i n g  
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a c t i v i t y  c o n t a c t e d  t h e  r e s p o n s i b l e  e n g h e e r i n g  a c t i v i t y  
which a d v i s e d  t h a t  t h e  used o v e r h a u l e d  p a r t s  were n o t  
s u i t a b l e  f o r  a i r c ra f t  usage and t h a t  s u r p l u s  material m u s t  
be new, unused, and n o t  r e c o n d i t i o n e d .  I n  view o f  t h i s  
a d v i c e ,  t h e  c o n t r a c t i n g  o f f i c e r  de t e rmined  t h a t  t h e  o f f e r  
s u b m i t t e d  by W h i t e  was u n a c c e p t a b l e  and awarded t h e  con- 
t r ac t  t o  L e w i s  on May 15 ,  1983. 

White c o n t e n d s  t h a t  t h e  r e j e c t i o n  of i ts  o f f e r  was 
a r b i t r a r y  and c a p r i c i o u s  and t h a t  t h e  award to L e w i s  was 
n o t  i n  t h e  best i n t e r e s t s  of t h e  government.  W h i t e  main- 
t a i n s  t h a t  i t  h a s  p r e v i o u s l y  s u p p l i e d  used ,  s e r v i c e a b l e  
t e m p e r a t u r e  i n d i c a t o r s  to  t h e  government  on f i v e  s e p a r a t e  
o c c a s i o n s  w i t h o u t  hav ing  r e c e i v e d  any  c o m p l a i n t s  from 
u s e r s .  

W e  have h e l d  t h a t  i n  t h e  a b s e n c e  o f  any l anguage  i n  
t h e  s o l i c i t a t i o n  i n d i c a t i n g  t h a t  t h e  item i n  q u e s t i o n  need 
n o t  be  new, t h e  f u r n i s h i n g  o f  new s u p p l i e s ,  e i t h e r  new 

. s u r p l u s  or  newly manufac tured ,  a s  r e q u i r e d  by t h e  "NEW 
MATERIAL" clause, is mandatory. - See 47 Comp. Gen. 390, 
396 ( 1 9 6 8 ) ;  D. Moody & C o . ,  I n c . ,  B-178591; B-178970, 
Februa ry  4 ,  1974,  74-1 C P D  48. Therefore, s i n c e  t h e  
s o l i c i t a t i o n  c o n t a i n e d  a r e q u i r e m e n t  t h a t  new s u r p l u s  or 
new manufactured equipment  had to  be f u r n i s h e d ,  w e  con- 
c l u d e  t h a t  t h e  r e j e c t i o n  o f  W h i t e ' s  o f f e r  was p rope r .  

The protest is denied .  

Acting ComptrolleY: & n e r a l  
of t h e  Uni ted  States 
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